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WHAT IS THE INCOHERENCE OBJECTION 
TO LEGAL ENTRAPMENT?

Daniel J. Hill, Stephen K. McLeod, and Attila Tanyi

ntrapment is deservedly the topic of much philosophical attention.1 The 
attention is deserved not merely because the topic is in itself of philosoph-
ical interest but also because the relationship between entrapment and the 

guilt, or liability to punishment, of the victim or target of entrapment is import-
ant, controversial, and treated differently in different jurisdictions.2 Entrapment 
in the sense that we later expound also seems to be widespread, in some jurisdic-
tions, as a method of policing. While it is hard to get figures for entrapment op-
erations per se, there were 1,229 undercover police officers operating in England 
and Wales in 2014, and there were 3,466 authorized undercover operations in 
England and Wales.3 It may be speculated that quite a few of these operations 
involved entrapment in the sense that we later expound.4 Since the early days 
of the modern philosophical discussion of entrapment, the incoherence objec-
tion—the objection that in some way it is incoherent for an agent of the state to 
use entrapment, and that this incoherence has negative moral implications for 
the practice—has often been endorsed.5 Before we weigh in on this debate, we 

1 Two early papers in the modern philosophical discussion of entrapment are Stitt and James, 
“Entrapment and the Entrapment Defense”; and Dworkin, “The Serpent Beguiled Me and I 
Did Eat.”

2 For example, in the United States, entrapment is a defense to a criminal charge in every state 
and in federal courts, though not always on the same basis: see Marcus, The Entrapment 
Defense, for details. (Tennessee became the last state to adopt entrapment as a defense, in 
1980: see Department of the Army, The Army Lawyer, 40n8.) In England and Wales, it is not 
a defense, but a judge has discretion to exclude evidence gained through entrapment or to 
stay proceedings: see R v. Looseley [2001] UKHL 53, [2001] 1 WLR 2060.

3 HMIC, An Inspection of Undercover Policing in England and Wales, para. 22, 26.
4 In addition, there have been various high-profile cases of journalistic entrapment in many coun-

tries, including the United Kingdom. See, for example, O’Neill, “Straw and Rifkind Brought 
Down by Sting Journalism, but What It Revealed Still Stinks,” Conversation, February 24, 
2015, https://theconversation.com/straw-and-rifkind-brought-down-by-sting-journalism 
-but-what-it-revealed-still-stinks-37991.

5 This begins with Dworkin, “The Serpent Beguiled Me and I Did Eat.”

E

https://theconversation.com/straw-and-rifkind-brought-down-by-sting-journalism-but-what-it-revealed-still-stinks-37991
https://theconversation.com/straw-and-rifkind-brought-down-by-sting-journalism-but-what-it-revealed-still-stinks-37991
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set out, drawing on earlier work of ours, the basics of our philosophical under-
standing of the concept of entrapment.6

I. Legal Entrapment to Commit a Crime

Cases of entrapment involve an entrapping party, whom we call the “agent,” and 
an entrapped party, whom we call the “target.” Let the terms “party,” “agent,” and 

“target” encompass both individuals and groups.
We draw two distinctions, which cut across each other, concerning acts of 

entrapment. The first concerns the status of the agent; the second concerns the 
act that the target performs and that the agent procures.

Legal entrapment occurs when the agent is either a law enforcement officer 
acting (lawfully or otherwise) in their official capacity as a law enforcement offi-
cer or a party acting on behalf of a law enforcement officer as their deputy. When, 
on the other hand, the agent is neither a law enforcement officer acting in that 
capacity nor the deputy of such an officer acting in their capacity as deputy, we 
have civil entrapment.7

We distinguish between procured acts of criminal and of noncriminal types. 
An investigative journalist might entrap a politician into performing a morally 
compromising act that is not a crime in order that the journalist might expose 
the politician for having performed the act. When the act is noncriminal but is 
morally compromising (whether by being immoral, embarrassing, or socially 
frowned on in some way), we are dealing with moral entrapment (using the word 

“moral” in a wide sense). When the act is of a criminal type, we have criminal 
entrapment.

Thus, four types of entrapment can be distinguished: legal criminal entrap-
ment (e.g., the police entrap someone into selling illegal drugs), civil criminal 
entrapment (e.g., a journalist entraps someone into selling illegal drugs), civil 
moral entrapment (e.g., a journalist entraps a politician into making an embar-
rassing boast), and legal moral entrapment (e.g., when law enforcement agents, 
in their capacities as law enforcement agents, entrap someone into performing 
a morally compromising act that is not a crime). The incoherence objection to 
entrapment applies only to legal entrapment to commit a crime. Henceforth, we 
use “legal entrapment” as an abbreviation for “legal criminal entrapment,” and 
we focus exclusively on this type of entrapment. When legal entrapment occurs, 
we take it, the following conditions are all met:

6 See Hill, McLeod, and Tanyi, “The Concept of Entrapment.”
7 For details of alternative terminologies for the legal/civil distinction, see Hill, McLeod, and 

Tanyi, “The Concept of Entrapment.”
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1. A law enforcement agent (or the agent’s deputy) acting in an official 
capacity as (or as a deputy of) a law enforcement agent plans that the 
target perform an act.8

2. The act is of a type that is criminal.
3. The agent procures the act (using solicitation, persuasion, or incite-

ment).
4. The agent intends that the act should, in principle, be traceable to the 

target either by being detectable (by a party other than the target) or 
via testimony (including the target’s confession)—that is, by evidence 
that would link the target to the act.

5. In procuring the act, the agent intends to be enabled, or intends that 
a third party be enabled, to prosecute (or threaten to prosecute) the 
target for having performed the act.9

Condition 2 states that the entrapped act is of a type that is criminal. We are not 
here concerned with whether the target’s token act is one for which the target 
is criminally liable. In our experience, to say that the target’s token act is a crime 
suggests to some readers that the act is one for which the target is criminally 
liable. We seek to avoid this mistaken impression and to provide a definition of 
entrapment that prejudges neither the question of the target’s criminal liability 
nor that of the permissibility of entrapment.

8 It has been suggested to us that this condition may not be necessary because it would still 
count as entrapment if the agent were merely going through the motions and did not plan or 
intend that the target actually be entrapped. We bite the bullet here: we deny that an agent 
merely going through the motions actually does entrap the target, even though no doubt 
the target would feel just as if they had been entrapped.

9 We intend condition 5 to include blackmail cases in which the agent intends not that the 
target will be prosecuted but that the target will be placed under threat of prosecution. We 
are aware that this is controversial but do not defend the inclusion here. Many writers hold 
(which we do not) that entrapment necessarily involves deception. These include Dworkin, 

“The Serpent Beguiled Me and I Did Eat”; Skolnick, “Deception by Police,” 81; Kleinig, The 
Ethics of Policing, 153; Miller and Blackler, Ethical Issues in Policing, 104; Miller, Blackler, and 
Alexandra, Police Ethics, 263; and Ho, “State Entrapment,” 74. Condition 3, our procurement 
condition, slightly adapts the wording of Dworkin, “The Serpent Beguiled Me and I Did 
Eat,” 21. In section 2, we provide a philosophical account of procurement itself. Our account 
there appeals to the agent’s influence on the target’s will: we intend our account to be in-
dependent of any conditions, such as those with which US courts have grappled, regarding 
whether the target was predisposed to perform the procured act or acts of its type (Sorrells 
v. United States 287 US 435 [1932], Sherman v. United States 356 US 369 [1958], United States 
v. Russell 411 US 423 [1973], and Jacobson v. United States 503 US 540 [1992]). For detailed 
discussion and defense of our conditions, and of our omission of any deception condition, 
see Hill, McLeod, and Tanyi, “The Concept of Entrapment.”
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When defining entrapment, some theorists include a counterfactual (or “but 
for”) condition according to which the target has been entrapped only if the tar-
get would not have committed the crime but for the agent’s actions. For reasons 
we have explained elsewhere, we do not consider it necessary or desirable to 
include such a counterfactual condition.10

2. Procurement and the Creation of Crime

We turn now to the contention that legal entrapment is objectionable because 
it creates crime.11 In the context of entrapment, creation is to be understood, we 
take it, in terms of the creation of token crimes. Since a type of act can be illegal 
even if no one in fact ever happens to commit it, type crimes are neither created 
by nor dependent on token crimes. For example, there is such a type of crime 
as murder, even if nobody ever in fact commits murder, as long as a legislature 
outlaws it.12

If the incoherence objection to entrapment appeals to the creation of crime 
(which, we will argue, it does in its most plausible form), then the objection 
must rest on the contention that it is incoherent for law enforcement agents (or 
their deputies) in their official capacities to aim to create token crimes. In the lit-
erature, the counterfactual account of the creation of crime is popular.13 Accord-
ing to it, agents create token crimes if the token crimes would not have occurred 
but for their actions. This does not seem to us to be the right way in which to 
understand the creation of a token crime. The analysis of creation in terms of the 

“but for” counterfactual drains the notion of the creation of token crimes of the 
applicability it is presumably intended to have when it is invoked in an attempt 
to advance the incoherence objection. That without which an act could not have 
occurred (even if itself an act) is not to be confused with the thing that happens 
to have brought it about.14 (Token crimes would not have occurred but for all 
manner of things: but for the existence of the criminal, but for the existence of 

10 See Hill, McLeod, and Tanyi, “The Concept of Entrapment.”
11 Some theorists endorse this objection and add that to entrap is to create, rather than to detect, 

crime. We shall shortly explain their view and why we disagree with that element of it.
12 A natural law theorist would adopt the stronger position that actions like murder are still 

crimes even if no legislature actually outlaws them.
13 E.g., Dworkin, “The Serpent Beguiled Me and I Did Eat,” 21; Stitt and James, “Entrapment 

and the Entrapment Defense,” 114; and Ho, “State Entrapment,” 74. Counterfactual ac-
counts of the creation of crime appear (as in the case of Ho) to be localized versions of the 
more general strategy of attempting to account for causation in counterfactual terms.

14 See further Hill, McLeod, and Tanyi, “The Concept of Entrapment.”
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the criminal’s parents, but for the existence of the victim, but for the meeting of 
the victim’s parents, and so on.)

The notion of creation as we understand it must also be distinguished from 
that of having acted in a manner that, even if not necessary to the target’s commis-
sion of the token crime, made the target’s act more likely than would otherwise 
have been the case.15 In a decoy operation, the actions of the law enforcement 
agents make more likely the target’s commission of the token act, and thus the 
situation meets the condition just mentioned. The actions of an agent posing 
during a decoy operation as a potential victim of a type of crime do not there-
by amount to actions that, if a token crime is in fact committed against that 
agent, mean that the agent created the crime. If creation were to be understood 
so broadly, then the incoherence objection would not be to entrapment per se. 
Instead, it would be a wider objection to all forms of proactive law enforcement 
that involve the active presentation to the target of an opportunity to commit a 
crime. We hold that creation goes beyond the mere presentation of an opportu-
nity. On our account, to have created a crime is to have procured it. Entrapment 
involves the procurement of the actual commission of a crime, rather than mere 
presentation of the opportunity to commit that crime.16

The third condition of entrapment, on our view, is that the agent procures 
the act (using solicitation, persuasion, or incitement). To advance our argument 
here, we need to explain this condition in more detail. For an agent to procure 
a target’s act is, we stipulate, for the agent to influence the target’s will through 
responsiveness on the target’s part to the content of a communicative act (or 
series of such acts) on the part of the agent. These communicative acts need not 
be spoken or written: they can, for example, be gestural. What matters is that the 
communicative acts persuade, solicit, or incite the target.17

15 By “more likely,” we intend to suggest an act that raises the probability to something less 
than 1 but greater than 0.5.

16 For a different view, on which both entrapment and creation are conceived of more loosely, 
see Miller and Blackler, Ethical Issues in Policing, 107. On their conception, the mere presen-
tation of an opportunity, such as leaving cash somewhere in the hope that the target will 
steal it, can count both as an act of creation and as one of entrapment. In our view, the in-
tentional presentation of an opportunity does not count as entrapment if it is not done with 
the intention that the target actually commit the crime. Andrew Ashworth seems to have a 
similar view: he writes, “If test purchases are acceptable, they should be excluded from the 
definition of entrapment” (“What Is Wrong with Entrapment?” 297).

17 The account of procurement in the law of England and Wales is somewhat broader. In Attor-
ney General’s Reference (No. 1 of 1975) [1975] EWCA Crim 1, [1975] QB 773, Lord Widgery 
defined procurement as follows: “To procure means to produce by endeavour. You procure 
a thing by setting out to see that it happens and taking the appropriate steps to produce 
that happening” (at 779F). He allows the surreptitious lacing of a drink without the driv-
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The considerations in this section, along with our account of procurement, 
lead us to the following conclusion about how the notion of creation pertinent 
to the incoherence objection is to be understood. For the agent to create a crime 
is for the agent to procure an act, on the part of the target, that constitutes a to-
ken crime. In procuring an act of a criminal type, the agent influences the target’s 
will (via the agent’s communicative act or acts) in order to bring about that act.

3. Interpreting the Incoherence Objection

The exact nature of the alleged incoherence that legal entrapment to commit a 
crime is thought, by supporters of the incoherence objection, to involve is, based 
on the literature so far, difficult to grasp. Moreover, the objection is formulated 
by those that advocate or mention it in various ways that are apparently not all 
equivalent to each other. In this and the next section, we demonstrate that ex-
isting accounts of the incoherence objection are diverse and that, particularly 
over the question of the nature of the purported incoherence, they are far too 
imprecise. We aim to render more precise the various versions of the objection 
that are in the literature as well as some versions that, while absent from the 
literature, are interesting theoretical possibilities. To do so, we begin by consid-
ering Gerald Dworkin’s advocacy of the objection. Probing the objection as it 
appears in his work enables us eventually to settle on a new and relatively precise 
specification of the objection. We then argue that from among the various in-
terpretations of the objection we canvass, this specification best maximizes the 
objection’s plausibility.

Dworkin’s version of the incoherence objection appeals to the notion of the 
creation of crime and, more specifically, to that of criminal procurement.18 His 
initial statement of the objection appears to be relatively clear:

The law is set up to forbid people to engage in certain kinds of behavior. In 
effect it is commanding “Do not do this.”. . .

But for a law enforcement official to encourage, suggest, or invite 
crime is to, in effect, be saying “Do this.” It is certainly unfair to the citizen 
to be invited to do that which the law forbids him to do. But it is more 
than unfair; it is conceptually incoherent.19

er’s knowledge to qualify as procurement of the offense known as “drink driving.” On our 
account, this would not qualify as an example of procurement, unless the agent were en-
couraging the driver to drink the laced liquid. For more on our view that procurement and 
causation are distinct, see Hill, McLeod, and Tanyi, “The Concept of Entrapment.”

18 Dworkin, “The Serpent Beguiled Me and I Did Eat,” 30–34.
19 Dworkin, “The Serpent Beguiled Me and I Did Eat,” 32.
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This passage gives the impression that the incoherence is a case of utterance con-
tradiction. Two utterances are contradictories when one is the negation of the 
other. Among utterance contradictions, we may distinguish between statement 
(or assertion) contradiction and (unconventionally, but usefully in the context) 
command contradiction. A contradictory pair of statements (or assertions) cannot 
be true together and cannot be false together. If two statements (or assertions) 
are in contradiction, then exactly one of them is true. If a pair of commands, 
requests, or bans is contradictory, then an agent cannot be in compliance with 
or out of compliance with both of them at the same time. If two commands are 
in contradiction, then for any given agent at a given time, the agent is compliant 
with exactly one of them.20 While Dworkin appears to depict the incoherence at 
issue as a form of command contradiction, his suggestion readily lends itself to 
being construed, as follows, as involving a deontic-logical statement contradic-
tion. On this construction, when the agent entraps, the agent suggests that the 
entrapped act is permissible. Given that the law debars acts of that type, the law 
logically implies the impermissibility of the entrapped act. Thus, what the agent 
suggests about the permissibility of the type of act contradicts what the law 
implies about that permissibility. This statement-contradiction interpretation, 
however, suffers from the flaw that the attempted (or successful) procurement 
of a token act of a criminal type need not (and typically will not) involve any 
communicative act (or series of such acts) on the agent’s part such that its con-
tent implies the legal permissibility of the entrapped act. The entrapping agent 
will typically not be concerned about conveying any message, or impression, to 
the target that the entrapped act is not illegal. Would a command-contradiction 
interpretation fare better? It would not, and for a similar reason. The procure-
ment of a token act of a criminal type involves having a certain kind of influence, 
as explained in section 2 above, on the will of the target. To command the target 
to commit the act is only one of many ways in which to attempt (or to achieve) 
this, and we have no reason to believe that most attempts at entrapment use this 
method. So, to attain a plausible conception of the sort of incoherence involved 
in Dworkin’s version of the incoherence objection, we require a notion weaker 
than command contradiction.

In any case, insofar as our concern is with understanding wherein, precisely, 
the supposed incoherence of legal entrapment to commit a crime lies on Dwor-
kin’s account, the above quotation sets us off, according to Dworkin’s own sub-

20 It does not follow that the agent is obedient to exactly one of them. Obedience involves 
complying for the right reason. As Robert Paul Wolff puts it, “Obedience is not a matter of 
[merely] doing what someone tells you to do. It is a matter of doing what he tells you to do 
because he tells you to do it” (In Defense of Anarchism, 9, italics in original).
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sequent remarks in the piece, on the wrong path. While the quotation suggests 
an utterance-contradiction account of the alleged incoherence, Dworkin almost 
immediately announces that the incoherence objection is not to be construed 
this way. The piece, however, then characterizes the incoherence that is suppos-
edly involved only in negative terms, leaving us none the wiser as to wherein, 
exactly, the supposed incoherence lies.21 A possible escape route from this sit-
uation emerges from a little more reflection on the command-contradiction in-
terpretation. Given that the act that the agent intends the target to perform is 
of a criminal type, it is an act of a type that is legally prohibited. Thus, the law 
commands that it not be performed. The agent’s communicative act (or series of 
communicative acts) of procurement is intended to encourage the target to per-
form the act. It expresses an intention, on the agent’s part, that the target break 
the law. It is the agent’s intention and the law’s requirement that fail to cohere with 
each other, for the target cannot simultaneously satisfy them.22

We offer this observation as a way of trying to convert Dworkin’s incomplete, 
and wholly negative, characterization of the relevant form of incoherence into 
something more precise. We believe, and argue over the course of this article, 
that the best prospects for the incoherence objection lie in the appeal to the 
notion of practical incoherence. In order to cast the objection in its best light, 
proponents of the incoherence objection ought to allude not to a formal or 
utterance contradiction or contrariety, but rather to the notion, recognized by 
Aristotle and within the Aristotelian philosophical tradition, of contrariety of 
ends.23 Two ends, such as enforcing a party’s observance of a law and encour-
aging that same party to disobey that law, are contraries when the attainment of 
one of them by an agent necessarily precludes the simultaneous attainment by 
the agent of the other.

This is, however, still not precise enough. In particular, we still need to get a 
grip on exactly wherein the aforementioned contrariety of ends consists. What 
exactly are the entrapping agent’s contrary ends? We can get to an answer by 
noticing, first, that Dworkin’s ultimate position does not seem to be that entrap-

21 Dworkin, “The Serpent Beguiled Me and I Did Eat,” 32–33. Dworkin’s negative characteriza-
tion of the incoherence consists in the denial that the incoherence involves either a “literal” 
or a “pragmatic” contradiction.

22 Dworkin remarks that “it is not the purpose of officers of the law to encourage crime,” and 
he holds, further, that it is contrary to their purpose for them to do so (“The Serpent Be-
guiled Me and I Did Eat,” 32). Thus, we take his to be what we call a “functional” version of 
the incoherence objection.

23 “Utterance contrariety” describes the situation when the two utterances cannot both be 
true (whether or not they can both be false), while “utterance contradiction” describes the 
situation when they cannot both be true and also cannot both be false.
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ment is always incoherent. Instead, he appears to hold that incoherence enters 
the picture when (but only when) law enforcement agents attempt to entrap an 
individual that they do not have good reason to believe is already engaging in 
acts of the same type as the intended token criminal act.24

Dworkin claims that random entrapment involves creating, rather than de-
tecting, crime.25 On his account, to entrap a target that has not already been 
committing (or intending to commit) crimes of a given type is to create a token 
crime that manifests neither prior nor ongoing criminal conduct (or intended 
conduct) of the same type. Dworkin appears to hold that to entrap into com-
mitting an act of a certain type a target who is already engaged in (or already 
intends to engage in) criminal conduct of that type counts as genuine detec-
tion (rather than creation) of crime. It seems, then, that for Dworkin creation of 
crime occurs when a target is entrapped into committing a crime of a type none 
of whose tokens the target was already engaged in committing (or intending to 
commit). Dworkin’s ultimate position is that it is the use of entrapment against 
people not already suspected of committing crimes (or of intending to commit 
crimes) of the relevant type that is incoherent: for on Dworkin’s view, creation 
is inconsistent with detection, and detection of crime, but not its creation, is a 
legitimate aspect of law enforcement. In short, the contrary ends for which we 
have been looking on the part of the entrapping agent are those of detection 
(of crime) on the one hand, and of creation (of crime) on the other. There is a 
question, however, whether such cases of the creation of crimes are to be held 
inconsistent with detection.

Recall that, on our account, when an agent procures a crime, the agent has 
influence of a certain sort on the target’s will. To procure a crime is, we stipulat-
ed, to bring it about through solicitation, persuasion, or incitement that another 
commits that crime. Acts of solicitation, persuasion, and incitement are com-
municative acts: these include, but are not restricted to, speech acts.26 To have 

24 Dworkin, “The Serpent Beguiled Me and I Did Eat,” 33. We use hesitant language in making 
this statement about Dworkin because our interpretation of what he says relies on con-
necting incoherence to impermissibility. We reason that if Dworkin regarded entrapment 
as always incoherent, then plausibly he would think it impermissible in all circumstances 
too. Instead, his position appears to be that entrapment is impermissible only in the cases 
he calls “virtue testing.” Ultimately, though, whether we are right in our interpretation of 
Dworkin makes no difference to the cogency of our argument.

25 Dworkin, “The Serpent Beguiled Me and I Did Eat,” 33. Cf. Sherman v. United States, 356 US 
369, 384 (1958), concurring judgment.

26 Flagging down a taxi, for example, is a communicative act that is not a speech act. In this 
respect, it differs from a gesture of a sign language such as British Sign Language. The ges-
tures of BSL are part of an overall system of communication that possesses both a syntax and 
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procured a crime that a target has committed is to have inclined, via the content 
of such a communicative act (or series of such acts), the target’s will toward com-
mitting that token crime. Now, even when a target is already inclined to commit 
a crime of a given type, it is nevertheless possible for an agent to entrap that tar-
get: a will that is generally disposed to committing crimes of a certain type need 
not always be inclined, whenever an opportunity to commit such a crime with 
an apparently low risk of being caught is presented, to take up that opportunity. 
In fact, even a record of convictions for crimes of a given type is strong evidence 
only of predisposition to commit crimes of that type: it is not the case that for 
every relevant token of that type, such a record is strong evidence of a predis-
position to commit that token. It is therefore unclear whether the incoherence 
objection can really be restricted, as Dworkin seeks to have it, to cases where 
the target was innocent of the relevant type of crime prior to the entrapment 
scenario.

Let us clarify this further by providing a more formal representation of 
Dworkin’s position. Dworkin seems to appeal to the following principles:

1. When legal entrapment occurs, either the target is already reasonably 
suspected of engagement, or of intending engagement, in crimes of the 
same type as the token entrapped crime or the target is not so suspected.

2. If the target is not so suspected, then the agent is creating, or attempting 
to create, the token crime (whether or not it is traced to the target).27

3. If the target is so suspected, then the agent is detecting the token crime 
(on the assumption that it is traced to the target).

4. The agent cannot both detect and create (or even attempt to create) one 
and the same token criminal act.

5. Creation (and attempted creation) and detection are contrary func-
tions: thus, the creation (or attempted creation) of a crime by law en-
forcement agents is inconsistent with their role of detecting crimes.

The fundamental problem we see here is that the fourth principle is false: it is 
possible to detect and create one and the same token criminal act. When agents 
entrap, they help to create a token crime. They may also find evidence that links 

a semantics. It seems to us that this cannot be said of such gestures as flagging down a taxi, 
waving, or giving the thumbs up, at least when these gestures are not parts of an overall 
system of communication in which the symbols involved are type homogeneous (e.g., they 
are all inscriptions or phonemes or gestures) and in which there are formation rules for 
strings of them.

27 It is possible that the target, unknown to the agent, is engaging in crimes of the same type as 
the token entrapped crime. In this case, the agent is not, according to this principle, creating 
the crime but attempting to create it.
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the target to the crime, in which case they detect it too. If creation and detection 
are contrary functions, then this is not because it is impossible both to create 
and to detect the same token act of a criminal type. On the contrary, doing this is 
clearly possible. We conclude, therefore, that the incoherence objection cannot 
succeed if it appeals to the alleged incompatibility of creation and detection at 
the level of the target’s token act.

To make the incoherence objection work, we need, then, to find some other 
contrariety in the agent’s ends. Let us go back to our original idea: it is the agent’s 
intention that the target should perform an illegal act and the law’s injunction 
against that act that are incompatible, for the satisfaction of one necessarily pre-
cludes the simultaneous satisfaction of the other. Dworkin’s incoherence objec-
tion, when interpreted in the most plausible way, consists, we take it, in the as-
sertion that the function of law enforcement is incompatible with, and therefore 
subverted by, satisfaction of the entrapping agent’s intention. Since, as we under-
stand the concept of entrapment, it is impossible to entrap without having that 
intention, entrapment itself is functionally incompatible with law enforcement.

The underlying incompatibility, we suggest, is not between creation and de-
tection but between creation and prevention. Since it is impossible for an agent 
both to prevent and to create a given token crime, but possible for that agent 
to do neither, we are dealing with a form of contrariety but not a form of con-
tradiction. Agents that procure a token act of a criminal type create it and have 
intended to create it. They have not intended to prevent it. The law expresses the 
intention that the act should not occur, while the act of entrapment expresses 
the intention that it should.

Nevertheless, the incoherence objection is too strong if interpreted like this. 
The objection relies on the premise that law enforcement agents have a duty to 
prevent the crime that they procure in entrapment. Law enforcement agents, 
however, do not have a duty to prevent every crime that they possibly can: there 
will certainly be occasions when they must choose between preventing two 
crimes, with the result that there is a preventable crime that they do not prevent. 
We therefore need an argument for the premise that law enforcement agents 
have a duty to prevent crimes that is breached in cases of entrapment.

It would beg the question to assume that law enforcement agents are engag-
ing in incoherent conduct, or even are guilty of dereliction of duty, if they inten-
tionally allow a minor crime to occur in order to prevent a major crime. It is not 
obviously incoherent for law enforcement agents to allow a minor crime for the 
sake of the possibility of preventing a major crime, as when they allow the boss’s 
minion to get away with something small in order that they might find out who 
the boss is.
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How can the proponents of the incoherence objection respond? One way is 
to accept the above and try to argue that law enforcement agents have a duty to 
prevent all crimes that they can where preventing the crime will not frustrate the 
aim of preventing another crime that is equally bad or worse. We think, however, 
that most proponents of the objection intend it to apply to all cases of entrap-
ment; besides, the objection is more interesting and powerful if its scope is not 
restricted. What can its proponents say, then?

They could take a Kantian-style position that law enforcement agents simply 
have a duty never to create crimes and that this duty can never be suspended 
for any higher purpose. Although this means that there may be more crime in a 
state than there otherwise would be, blame for this regrettable fact is not to be 
laid at the feet of law enforcement agents. Rather, it is a potential side effect of 
any theory that denies that an action can always be justified if the consequences 
are good enough.28

We are not here attempting to answer the moral question of whether entrap-
ment is ever permissible. We are merely seeking to show what must be believed 
in order for the incoherence objection to work. If the objection is to encompass 
all cases of legal entrapment, even cases of entrapment into minor offenses, then 
we believe that it must involve the assertion that law enforcement agents have an 
absolute duty never to create crimes.

During our discussion of Dworkin, we have come across the following forms 
of incoherence and weighed each of them up as an interpretation of the alleged 
incoherence.29

Statement contradiction. According to this interpretation, when agents entrap 
they declare that a type of action that is legally debarred is, in fact, legally permis-
sible. This is not a charitable interpretation of Dworkin’s objection because it is 
untrue that entrapping agents must make, or even suggest, any such declaration.

28 For further illustration of the strictness of the duty, note that its demands clearly spill over 
to undercover work. Take the case of an undercover officer witnessing or even contributing 
to crimes, but doing so in order to avoid blowing their cover. The Kantian duty, it seems, 
would also not allow this behavior, and since undercover work is likely to involve instances 
of permitting or even helping others to commit crimes, the Kantian duty would (severely) 
restrict (if not eliminate) undercover work.

29 We do not claim that these interpretations exhaust the possibilities. For example, it might 
be claimed that the entrapping agents’ utterances are contrary to one of the agents’ law 
enforcement functions, or that it is the utterances of the judge or the prosecution, if the 
case gets to court, that are contrary to those of the agents. We admit that these possibilities, 
among others that we have not discussed, are in principle available. We have concentrated 
on what we take to be the more plausible candidate interpretations of the incoherence ob-
jection.
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Command contradiction. This interpretation has it that when entrapping, 
agents enjoin the targets to commit acts that are of a type the criminal justice 
system enjoins people not to commit. While perhaps more plausible than state-
ment contradiction, this objection is also based on an exaggerated generaliza-
tion. Entrapping agents need not go so far as to enjoin the targets to commit 
the acts. If the targets’ acts have been procured by solicitation, persuasion, or 
incitement on the agents’ part, then it does not follow that the agents have spe-
cifically enjoined the targets to commit them: even if incitement involves enjoin-
ing the targets to commit the acts, solicitation and persuasion can be subtle forms 
of encouragement that need not involve going so far as enjoining the targets to 
commit the acts. For example, a communicative act that is intended to “nudge” 
the target, and succeeds in doing this, can procure the act.

The two forms of contradiction listed so far are both cases of utterance con-
tradiction. This provides what is the strongest form of the incoherence objection 
from a logical point of view, but which is consequently the weakest in terms of 
philosophical credibility. When two utterances contradict each other, this sit-
uation cannot be changed by the addition of further utterances. It could easily 
be written in statute that while it is a criminal offense for civilians to abet or 
encourage someone in committing a crime, it would not necessarily be criminal 
for the police to do so in the context of attempting to bring someone to justice. 
If the incoherence objection had to be interpreted as involving an allegation of 
utterance contradiction, then it would be utterly implausible. Moreover, more 
plausible interpretations are available. Thus, no utterance-contradiction inter-
pretation should be adopted.

Functional contrariety/contrariety of ends. When agents entrap, they pursue an 
end (the encouragement of targets to commit crimes) that cannot be pursued 
(by the same agents) at the same time as their end of enforcing the law. The 
agents create token acts of a criminal type, and this is contrary to the end of pre-
venting such acts. The latter end, in turn, is one that the agents have, whether it 
is present to their minds or recognized in their actions and intentions, in virtue 
of their offices as law enforcement agents. It is part of the functional role of law 
enforcement to prevent, and so not to create, acts of a criminal type. This is the 
interpretation of Dworkin’s version of the incoherence objection that we have 
suggested is the most plausible. Unlike earlier candidates, this interpretation 
does not appear to rest on a false empirical generalization about the behavior 
of entrapping agents. In order for the objection to apply to all cases of legal en-
trapment, however, it has to be supplemented by a Kantian-style thesis that this 
role can never be suspended in the short term for the sake of a long-term gain in 
crime prevention.
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4. Other Formulations of the Incoherence Objection

We have argued that the most plausible understanding of Dworkin’s version of 
the incoherence objection involves the idea that law enforcement agents engag-
ing in entrapment thereby lapse into a form of practical incoherence involving 
contrariety of ends. The objection rests on, we have suggested, the proposition 
that law enforcement agents have an absolute duty never to create crimes. In 
this section, we survey formulations of the incoherence objection in the work of 
writers other than Dworkin. Our purpose now is to assess whether any of these 
fare better than the version of the objection that we specified, via our probing of 
Dworkin’s account, in the previous section. We argue that none do. Each such 
formulation either does not give us a readily workable version of the objection 
or is best interpreted as a less precise way of stating the objection in the form 
given in the previous section.

We begin with Andrew Ashworth’s formulation. He is another prominent 
supporter of the incoherence objection, though he uses the word “inconsistent” 
rather than “incoherent.” In one article, he writes:

It would compromise the integrity of the courts if they were to act on the 
fruits of manifestly unacceptable practices by law enforcement officers; 
or, to put it another way, . . . criminal justice would lose its moral authority 
if courts did not insist that those who enforce the law should also obey 
the law. It is therefore, at root, a principle of consistency—that it would 
be inconsistent for the courts, as guardians of human rights and the rule 
of law, to act on evidence obtained by methods which violate human 
rights and/or the rule of law.30

In an earlier article, he argues as follows:

[When entrapment occurs] the entrapping officer has breached the in-
ternal rules of the police or other law enforcement agency, and may well 
have committed a crime. Entrapment will usually involve the inchoate 
offence of incitement, and may make the entrapper an accomplice to 
the substantive offence as a counsellor or even a procurer. The English 
Law Commission went so far as to suggest that there should be a specific 

30 Ashworth, “Re-drawing the Boundaries of Entrapment,” 163. For more on Ashworth’s start-
ing point in this quotation, namely the “integrity principle,” see Ashworth, “Exploring the 
Integrity Principle in Evidence and Procedure”; and Hunter et al., The Integrity of Criminal 
Process. (So as to concentrate on what we take to be common to different formulations of 
the incoherence objection, we limit our engagement with the integrity principle to some 
passing remarks in footnotes.)
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crime of entrapment, which an officer would commit if he incited the 
commission of an offence and even if he intended that the completion of 
that offence would be prevented or nullified.31

There are several suggestions in play here. We rephrase two of the most salient 
in our own language and by reference to the account of legal entrapment given 
in section 1:

Rule Breach: A law enforcement officer that engages in entrapment 
breaches the internal rules of the officer’s law enforcement agency.

Criminality through Complicity: To procure a crime involves being com-
plicit as an accomplice to the crime; entrapment involves procurement; 
so, entrapment involves criminal complicity.

Each suggestion can be construed as providing a reason why legal entrapment 
might be considered, at least under certain circumstances, incoherent.

If Rule Breach is intended as an empirical generalization, then it is easily seen 
to be false. There are law enforcement officers in certain jurisdictions, such as 
China, in which neither the law enforcement agency itself nor the law proscribes 
entrapment as being against the rules or a form of misconduct.32 Moreover, this 
goes not just for formal rules but also for informal rules that are matters of “cus-
tom and practice” or “ethos” without being formally codified or documented.33

Rule Breach appears more plausible when interpreted, rather than as an em-
pirical generalization, as making the same essential point as Dworkin’s “function-
al” version of the incoherence objection. On this understanding, it is a rule in-
ternal to the practice of law enforcement that law enforcement does not involve 
entrapment.34 This is for a subsidiary reason that underlies the above statement 
of Rule Breach. To entrap is to procure a token crime, the procurement of which 
is incompatible with law enforcement’s function of preventing, not creating, (to-
ken) criminal acts. Since Rule Breach is intended as a general injunction that 

31 Ashworth, “What Is Wrong with Entrapment?” 310–11. Although Ashworth does not ex-
plicitly appeal to the notion of incoherence in this quotation, it seems to us that he is in the 
same general territory. See also Ashworth, “Re-drawing the Boundaries of Entrapment”: 
notes 36–38 focus in particular on the contention that legal entrapment involves criminality 
on the part of the agent. For more on this, see also Williams, Criminal Law, 781–82.

32 See Zhou, “Research on Entrapment in China.”
33 Cf., for the distinction, D’Agostino, “The Ethos of Games.”
34 One might be tempted to construe this rule as a “practice rule” in John Rawls’s sense (in his 

“Two Concepts of Rules”). As we note below, however, it is perfectly possible to conceive 
of a law enforcement agency with the sole function of investigating crime. Hence, this rule 
cannot be taken to constitute the practice of law enforcement as Rawls would have it.
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debars all acts of legal entrapment on the grounds of their alleged incoherence, it 
must appeal to a factor that is common to all cases of legal entrapment. We have 
already argued that it is not the breach of rules, whether formal or informal, that 
is this common factor. In identifying procurement as the common factor, we are 
able to advocate, to some extent, on Ashworth’s behalf.

There is another drawback, however, with Rule Breach as Ashworth states it. 
It is too narrow to construe breach of the rules, as he does, as happening when an 
entrapping law enforcement agent’s conduct is inconsistent with the rules of the 
law enforcement agency to which the agent belongs, or, as we prefer, to construe 
it as inconsistent with a principle internal to the practice of law enforcement. To 
see this, note that a law enforcement agency could be established whose sole 
function was to investigate crime, and perhaps also prosecute the perpetrators, 
with law enforcement’s other functions being carried out by other agencies.35 
There seem to be no rules internal to the practice of investigating crime that de-
bar the creation of token crimes. This drawback can be remedied by widening 
the sort of rules involved. A very wide way of doing this would be to include all 
those rules that are internal to those functions had by law enforcement in gener-
al, rather than by any particular branch of it or agency responsible for it.

As a result of the above discussion, a full argument can now be reconstructed 
based on considerations inspired by the above quotation from Ashworth:

1. It is a rule internal to the practice of law enforcement (as a whole) that 
law enforcement agents do not create token crimes. (Premise)

2. Whenever law enforcement agents entrap those not intending to com-
mit the crime in question, they create token crimes. (Premise)

3. Whenever law enforcement agents entrap those not intending to com-
mit the crime in question, they breach a rule that is internal to the prac-
tice of law enforcement. (From 1, 2)

4. To breach a rule that is internal to a practice in which one is involved is 
to engage in conduct that is incoherent. (Premise)

5. Whenever law enforcement agents entrap those not intending to com-
mit the crime in question, they engage in conduct that is incoherent. 
(From 3, 4)

The main flaw in this argument seems to be premise 4. Let us give an example dif-
ferent from entrapment. Can law enforcement agents exceed speed limits and go 
through red lights at junctions when in pursuit of a dangerous criminal? While 
some jurisdictions actually write exceptions for emergency services in statute, it 

35 Perhaps the Serious Fraud Office in the United Kingdom is an example of such a law en-
forcement agency.
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seems to us that in the absence of such exceptions, it is not necessarily incoher-
ent for a law enforcement agent to commit the minor offense of breaking traffic 
laws in order to prevent a major crime from taking place.36 Although this is quite 
a different case from entrapment, premise 4 is stated as applying quite generally, 
and so can be maintained only if Ashworth adopts a strong Kantian stance to the 
effect that the duty of police officers to uphold the law is always and everywhere 
inviolable.

Let us now turn to the other main suggestion that can be developed from 
Ashworth’s comments. Criminality through Complicity can also be extended 
into a more substantial argument, as follows:

1. Upholding the law is a general end/function of law enforcement. 
(Premise)

2. Every act of entrapment is an act that procures a token crime. (Prem-
ise)

3. For every token criminal act that one procures, one is an accomplice to 
that token criminal act. (Premise)

4. To be an accomplice to a token criminal act is to act criminally. (Prem-
ise)

5. To act criminally is to fail to uphold the law. (Premise)
6. Whenever a law enforcement agent entraps, the agent is an accomplice 

to a token criminal act. (From 2, 3)
7. Whenever a law enforcement agent entraps, the agent acts criminally. 

(From 4, 6)
8. Whenever a law enforcement agent entraps, the agent fails to uphold 

the law. (From 5, 7)
9. Whenever a law enforcement agent entraps, the agent’s conduct is con-

trary to a general end/function of law enforcement. (From 1, 8)

Again, the defender of entrapment is likely to respond that it is permissible to act 
contrary to the general end in one way if one ends up serving it (or is likely to 
serve it) in another way: in consequence, creation of a small crime may be justi-
fied in pursuit of prevention of a big crime or more than one crime. Once more, 
then, it seems that Ashworth must, if his version of the incoherence objection 
is to hold across all cases, adopt a strong Kantian-style stance that the end of 

36 In England and Wales, under the Road Traffic Regulation Act 1984, sec. 87, speed limits do 
not apply to police vehicles being used for police purposes, and under the Traffic Signs Reg-
ulations and General Directions 2002, sec. 36, red lights do not apply to emergency services 
in the same manner in which they apply to the general public.
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upholding the law can never legitimately be breached in the short term in order 
to be achieved more thoroughly in the long term.

When Rule Breach and Criminality through Complicity are spelled out in 
their more developed versions above, the differences between them emerge as 
minimal. Crucially, they both rely on the contention that entrapment is inco-
herent because it is contrary to a general function/end of law enforcement. The 
main difference between the two arguments is that Criminality through Com-
plicity goes further than Rule Breach in that it also alleges a form of criminality. 
This additional aspect of Criminality through Complicity and the correctness of 
the corresponding grounding premises in the argument are, however, irrelevant 
to our current dialectical purposes.

The upshot of our discussion of Ashworth’s version of the incoherence ob-
jection is that it, like Dworkin’s objection, is most plausible when interpreted as 
resting on the appeal to a form of practical incoherence stemming from contrari-
ety of ends. Our interpretations of what these two theorists have to say about the 
incoherence of entrapment are thus in a relationship of mutual support.

Another writer on entrapment, Jeffrey Howard, states the incoherence ob-
jection (without endorsing it) as follows: “Entrapment is incoherent; the state 
acts inconsistently when it insists that citizens adhere to the law, but then takes 
measures to induce them to break it.”37 On this understanding, the alleged inco-
herence appears to be between, on the one hand, pronouncements or utterances 
of the state that citizens must adhere to the law and, on the other hand, actions 
on the part of some of its agents that are designed to encourage some citizens in 
some circumstances to break the law.

Let us survey three ways to interpret Howard’s statement of the objection. 
First, it is familiar that the pronouncements of individual agents may be at odds 
with their own behavior. A television evangelist, for example, might condemn 
adultery in public but commit it in private. This sort of incoherence is hypocrisy. 
Suppose that the state can act, in virtue of its agents. The analogy with the tele-
vision evangelist is straightforward only if whenever the state induces someone 
to break the law, the state thereby does what it itself condemns. In discussing 
Ashworth’s Criminality through Complicity, we saw that this might be the case, 
but it is not necessarily so: the special responsibilities of law enforcement agents 
come with a certain amount of special license that they have in virtue of their 
offices as law enforcement agents.

Howard’s exact formulation of the charge speaks not of the state’s break-
ing the law but of the state’s encouraging its citizens to break the law. This sug-

37 Howard, “Moral Subversion and Structural Entrapment,” 26.
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gests—leading to our second interpretation of Howard’s formulation—that the 
incoherence, if any, of legal entrapment is not like that of the television evange-
list mentioned earlier. Rather, it is more like that of television evangelists that 
preach against adultery but, without committing it, intentionally tempt others 
to do so, with the aim that they will succumb to the temptation. Now, inten-
tionally tempting someone in this manner to do something that one declares 
to be wrong (in our case, criminal) might be criminal, as well as morally wrong. 
Whether it is incoherent, though, is less obvious.38

Both of the two interpretations of Howard’s formulation of the incoherence 
objection that we have discussed so far assume that when legal entrapment 
occurs, it is the state (in virtue of its agents) that is acting. How about giving 
up this assumption? Doing so leads us to our third interpretation of Howard’s 
formulation. In this case, rather than understanding the incoherence objection 
in terms of the state’s doing something that is inconsistent with its pronounce-
ments, which would involve entanglement in the issue of whether the state is 
itself an agent, it is perhaps better to view it in the following terms. When law 
enforcement agents entrap someone, one group of state agents—namely, the 
law enforcement officers (who are part of the executive)—encourages the target 
to do something that another group of state agents, constitutive of the legislature, 
has deemed (in statute) to be legally impermissible or that a third group of state 
agents, consisting of the judiciary, has deemed (e.g., on the basis of case law) to 
be impermissible under the law. Read in this way, the incoherence involved in 
legal entrapment would not be one of hypocrisy focusing on one agent only but 
would appear at the level of the system of criminal justice. It still seems, however, 
that a strong Kantian-style absolute prohibition of encouragement to break the 
law would be necessary to sustain this argument—there is nothing obviously 
incoherent about encouraging someone to break a minor law in order to prevent 
the breach of a major law (or of several laws).

Yet another formulation of the incoherence objection comes from Jonathan C. 
Carlson. He asserts that “for the government itself to encourage acts that could 
actually cause injury to the interests it wished to protect would be the height 
of absurdity”: the idea here is that if, for example, someone were selling illegal 
drugs, then this would cause “injury to the interests that the law seeks to pro-
tect.”39 In consequence, it would be incoherent for the government to encour-

38 For a discussion of the relationship between entrapment and temptation, and its ethical 
implications, see Hill, McLeod, and Tanyi, “Entrapment, Temptation and Virtue Testing.”

39 Carlson, “The Act Requirement and the Foundations of the Entrapment Defense,” 1061. 
Although Carlson uses the word “absurdity” here, rather than “incoherence,” it does not 
seem to us that there is any relevant difference in meaning between the two.
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age this injury by having its agent request illegal drugs from the target. Carlson 
makes this assertion, however, only to point out that it does not apply to most 
cases of entrapment: in many cases (e.g., when the agent pretends to be an as-
sassin and encourages the target to place an order for someone to be eliminated), 
no injurious act in fact takes place, and the target is arrested for the offense of 
attempting to procure an injurious act; and in other cases (e.g., when the agent 
purchases illegal drugs from the target), the harm that would tend to result from 
token crimes of the same type is neutralized (because the drugs are destroyed, 
rather than consumed, by the agent).

Nevertheless, there are some cases of entrapment in which the critique men-
tioned by Carlson does apply. For example, if an undercover agent encourages 
some bank robbers to rob a particular bank in which the police will lie waiting, 
the agent may well know that the robbers will cause some harm (physical dam-
age and shock to innocent bystanders) before they are apprehended. (This cri-
tique would extend to cases of proactive policing as well, in which police officers 
might watch an area notorious for assaults in the hope of catching an assailant 
in the act, while knowing that they will not be able to stop the assailant before 
harm has been caused to the victim.) Although there is a prima facie case here 
for incoherence (“absurdity,” to use Carlson’s word), once again it seems to us 
that the argument requires a strong Kantian premise to the effect that it is never 
permissible to encourage a small injury to the interests one wishes to protect in 
order to prevent a bigger injury to them. Absent such a premise, it seems to us 
that the existence of incoherence or absurdity is not made out.

5. A More Exact Formulation of the Incoherence Objection

We have argued that the incoherence objection is best formulated using the dis-
tinction between the prevention and the creation of crime. According to the ob-
jection, legal entrapment gives rise to a contrariety of ends and thus to a prima 
facie form of practical incoherence. We can now provide a more exact formula-
tion of the incoherence objection as follows:

1. The prevention of crimes is a general function of law enforcement. 
(Premise)

2. If the prevention of crimes is a general function of law enforcement, 
then law enforcement agents, on pain of incoherence, must not inten-
tionally bring about or intentionally help to bring about token crimes. 
(Premise)
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3. When an agent entraps a target, that agent intentionally procures a to-
ken crime. (Premise)

4. If an agent intentionally procures a token crime, then the agent inten-
tionally brings about or intentionally helps to bring about that token 
crime. (Premise)

5. When an agent entraps a target, the agent intentionally brings about or 
intentionally helps to bring about a token crime. (From 3, 4)

6. Given the general functions of law enforcement, on pain of incoher-
ence, law enforcement agents must not intentionally bring about or 
intentionally help to bring about token crimes. (From 1, 2)

7. Given the general functions of law enforcement, on pain of incoher-
ence, law enforcement agents must not entrap anyone. (From 5, 6)

On the assumptions both that the definition of entrapment on which this argu-
ment draws is correct (and hence that premises 3 and 4 are defensible) and that 
it is correct that the prevention of crime is a general function of law enforcement 
(premise 1), the controversy is likely to center on premise 2. Note that the con-
sequent of premise 2 is normative, for it states what law enforcement agents must 
not do. The key questions now concern how the normativity is to be construed 
and whether it is absolute.

Is there something normative to say about the contrariety of the goal of crime 
prevention and the creation of crime by entrapment? It is tempting to hold that 
the normativity in question arises simply from the contrariety involved: it is just 
wrong to be incoherent. What kind of wrongness is this? Why is it wrong to 
have contrary ends? It would make the incoherence objection stronger if we an-
swered these questions by telling a story about why incoherence of this kind is 
problematic. What is wrong, then, with practical incoherence, understood as a 
contrariety of ends, in the case of legal entrapment?40

We think the following story might be told on behalf of proponents of the 
incoherence objection. The wrongness of practical incoherence, it might be sug-
gested, consists in the fact that it involves breaching a requirement of practical 
reason. Now “requirement of practical reason” can be interpreted in two different 

40 There is an interesting parallel here with one way in which the incoherence objection might 
be related to the integrity principle. (We say this while remaining neutral about whether any 
supporters of the integrity principle would actually see things this way.) It is one thing to 
hold that entrapment introduces incoherence into the legal system and that this is wrong. It 
is another to say why. One such reason may be because legal entrapment would damage the 
integrity of the criminal justice system. It is “extra ammunition” of this kind for which we 
are looking here and an explanation, moreover, that is broader than the appeal to integrity 
(which would only cover some instances of entrapment and their incoherence).
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ways: first as requiring structural rationality (i.e., structural requirements on our 
attitudes), and second as requiring reasons for action.41 To take the first of these, 
is there structural practical irrationality involved in entrapment? There is an ar-
gument for that conclusion. Consider the following remarks from Thomas  E. 
Hill Jr. on different forms of irrational practical incoherence:

If certain means are necessary to an end, one must choose the means or 
else give up the end; to hold on to an end while refusing to take the nec-
essary steps to achieve it is a form of practical incoherence. . . . Similarly, it 
is generally a mark of incoherent (though possible) practical thinking to 
pursue goals that undermine one’s other goals or to employ means that 
violate the values that were the basis for choosing one’s goals.42

The first requirement is given by what is called the instrumental principle. This 
can easily be met, however, by cases of entrapment: there is no reason to sup-
pose that entrapment is not a means, and not chosen as a means, to an end, such 
as long-term crime prevention.

The other two phenomena that Hill enlists do seem, at first sight, better can-
didates for the proponent of the incoherence objection. If instead of writing, we 
choose to go walking, we should be able to return to our writing and take it up 
where we left off; we shall still be writing, no damage having been done (except, 
perhaps, to our schedule if there is a deadline). When law enforcement officers 
entrap, however, they seem to go against one of the very values (crime prevention), 
and an associated rule (not to create crimes), central to their roles as law enforce-
ment officers. In this way, the kind of practical incoherence involved in entrap-
ment threatens to turn into something more damaging: practical irrationality.43

Still, this apparent threat is not real, for the charge that this amounts to prac-
tical irrationality seems to fall to the response that there is no irrationality in 
sacrificing short-term crime prevention for greater crime prevention in the long 
term. The only way to get around this response would be to appeal to the strong, 
Kantian-style duty that law enforcement agents must never create crime. Once 
this Kantian-style prohibition is in place, the agents’ goal of crime prevention is 
in effect restricted to the short term, barring them from the pursuit of long-term 
crime prevention through entrapment. In fact, this appears to give us a natu-
ral way to adapt Hill’s point to entrapment: the entrapping agents’ actions, so a 

41 See Wallace, “Practical Reason,” esp. sec. 4; and Kolodny and Brunero, “Instrumental Ratio-
nality,” esp. sec. 1.

42 Hill, “Reasonable Self-Interest,” 68n27.
43 Notice the interesting parallel here with the appeal to the integrity principle. The irrational-

ity we describe can also be seen as a loss of intrapersonal integrity.
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supporter of the incoherence objection can argue, go against the foundational 
values of their service by violating the Kantian duty in question. However, while 
this move can be made, it would also mean that the normativity we find when 
interpreting the “must not” in premise 2 is, at base, not (broadly) practical but 
(narrowly) moral. This is not what we set out to look for when we began our 
investigation in this section.

Finally, then, let us consider an approach based on the idea that practical 
reason consists in requiring reasons for one’s conduct. Consider the following 
remarks from Thomas Scanlon:

Being a good teacher, or a good member of a search committee, or even 
a good guide to a person who has asked you for directions, all involve 
bracketing the reason-giving force of some of your own interests which 
might otherwise be quite relevant and legitimate reasons for acting in 
one way rather than another. So the reasons we have for living up to the 
standards associated with such roles are reasons for reordering the rea-
son-giving force of other considerations: reasons for bracketing some of 
our own concerns and giving the interests of certain people or institu-
tions a special place.44

Scanlon’s ideas could be applied to form an incoherence objection as follows. 
Good law enforcement officers are like good committee members—in virtue 
of their role, they have reason to do what prevents crime from happening, and 
in virtue of the same role, any considerations that might otherwise have count-
ed in favor of creating crime do not so count (they are bracketed).45 We could 
then say that entrapment involves a significant practical failing on the agent’s 
part since the agent is no longer responding properly to the balance of reasons 
in the agent’s case.46

Still, it seems to us that this Scanlon-inspired theory meets the same fate 
as the previous attempt to use Hill’s account of practical irrationality. Namely, 
it fails in the face of the response that the considerations in favor of creating 

44 Scanlon, What We Owe to Each Other, 53.
45 Considerations that are bracketed do not constitute reasons for a particular course of action 

since, in virtue of their being bracketed, they do not count in favor of adopting that course 
of action.

46 We speak of “practical failing” because entrapment might not be construed, if we adopt 
Scanlon’s theory, as involving a form of irrationality since the theory then requires under-
standing rationality as responsiveness to the balance of reasons and no longer as a structur-
al requirement on the agent’s attitudes. Not everyone, however, would accept construing 
rationality in this way. For a critical treatment of the debate, see González de Prado Salas, 

“Rationality, Appearances, and Apparent Facts.”
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crime do not cease to count for the agent just because the agent occupies a law 
enforcement role (since, again, creation of crime is, in the envisaged situation, 
instrumental to preventing crime, and this is in line with the agent’s role). They 
may count for less for the agent than they do for someone who does not occupy 
a law enforcement role, but they do still count for something, and, it seems to us, 
they could count strongly enough to outweigh the considerations against creat-
ing crime. The only counter to this response, we think, is the Kantian-style reply 
that the considerations against creating crime are insuperable. That is, the point 
to be made by advocates of the objection would have to be that the Kantian duty 
is integral to the function of law enforcement and thus either brackets (i.e., ren-
ders inapplicable) or trumps law enforcement agents’ reason to do what, in their 
view, will best promote the long-term goal of reducing crime. This would mean, 
however, that the normativity of the “must not” in premise 2 derives, at base, 
from a moral duty that proponents of the incoherence objection must assume 
law enforcement officers have and not from some broader form of practical fail-
ure. Again, this was not what we set out to find here.

There is, however, one last option to consider. One could point out that 
throughout this brief discussion we have assumed that the entrapping agent’s 
intention is to serve the long-term goal of crime prevention (albeit by violating it 
in the short term). But what if this is not the case? We agree that if the agent’s aim 
is not long-term crime prevention but something else, both Hill’s second (and 
third) form of practical irrationality and the practical failure described by Scan-
lon might be used to criticize the agent without making use of the Kantian-style 
duty. (This, we presume, is easy to see since our above discussion relied on the 
move that the entrapping agent creates crime only in order to prevent more 
crime in the long term.)

However, whether this last suggestion works depends on whether there are 
cases of entrapment where the agent’s end is not long-term crime prevention, 
and entrapment still appears to be a phenomenon to be reckoned with. For ex-
ample, the agent might entrap just to get promoted, or just so as not to get de-
moted, or just to achieve a set number of arrests in a set period—but we do not 
think that anyone would want to defend entrapment of this kind. How about 
cases where the agent’s aim is that of preventing civil unrest or of safeguard-
ing life and limb (where these are shown not to be construed as instances of 
long-term crime prevention)? Here the question becomes whether one can even 
invoke the incoherence objection in the first place (since the end in question 
might not be contrary to the end of crime prevention). Thus, these are interest-
ing cases to consider, but they are also, arguably, rather marginal. If they were to 
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turn out to be the only cases to invoke in this context, there would remain not 
much (if any) ground on which the incoherence objection could operate.

6. Conclusion

We have considered in depth various formulations of the incoherence objection 
and have reconstructed them in detail and with considerably more rigor than we 
have come across in the literature so far. We have found an interesting common-
ality between the versions of the objection proposed by Dworkin and by Ash-
worth, namely that they both (in their most plausible form) depend on the con-
tention that entrapment serves an end contrary to that of law enforcement. We 
have, however, also pointed out that obtaining the conclusion that entrapment 
is always incoherent would require a strong Kantian-style premise to the effect 
that the end of preventing crime can never be suspended in the short term for 
the sake of greater realization in the long term. We have also tried to embed the 
incoherence objection into the broader context of practical normativity. Here, 
too, however, we have found that in almost every relevant case of entrapment, 
the invoking of the Kantian-style duty ultimately takes center stage. The need 
to add this Kantian-style premise means that the incoherence objection cannot 
stand on its own, unaided by further arguments and assumptions, as an objec-
tion to all cases of legal entrapment to commit a crime.47
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47 We formed the aspiration to write about the incoherence objection at a conference entitled 
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versity of Liverpool’s Interdisciplinary Networking Fund. We are grateful to our fellow confer-
ence participants, especially those from the University of Liverpool’s School of Law and Social 
Justice, for having provided us with intellectual stimulation. For their comments on earlier 
versions and presentations, we thank Richard Gaskin, Laura Gow, Matthew Hart, Miroslav 
Imbrišević, Christopher Nathan, Fredrik Nyseth, Thomas Schramme, Findlay Stark, two 
anonymous referees, and the members of audiences in Copenhagen, Liverpool, and Tromsø.

mailto:djhill@liv.ac.uk
mailto:skmcleod@liv.ac.uk 
mailto:attila.tanyi@uit.no 


72 Hill, McLeod, and Tanyi

References

Ashworth, Andrew. “Exploring the Integrity Principle in Evidence and Proce-
dure.” In Essays for Colin Tapper, edited by Peter Mirfield and Roger Smith, 
107–25. London: LexisNexis UK, 2003.

———. “Re-drawing the Boundaries of Entrapment.” Criminal Law Review 
(March 2002): 161–79.

———. “What Is Wrong with Entrapment?” Singapore Journal of Legal Studies 
(December 1999): 293–317.

Carlson, Jonathan C. “The Act Requirement and the Foundations of the Entrap-
ment Defense.” Virginia Law Review 73, no. 6 (September 1987): 1011–1108.

D’Agostino, Fred. “The Ethos of Games.” Journal of the Philosophy of Sport 8, no. 
1 (October 1981): 7–18.

Department of the Army. The Army Lawyer. Pamphlet 27–50–193. Judge Advo-
cate General’s School, January 1989. https://www.loc.gov/rr/frd/Military_
Law/pdf/01-1989.pdf.

Dworkin, Gerald. “The Serpent Beguiled Me and I Did Eat: Entrapment and the 
Creation of Crime.” Law and Philosophy 4, no. 1 (April 1985): 17–39.

González de Prado Salas, Javier. “Rationality, Appearances, and Apparent Facts.” 
Journal of Ethics and Social Philosophy 14, no. 2 (December 2018): 83–111.

Hill, Daniel J., Stephen K. McLeod, and Attila Tanyi. “The Concept of Entrap-
ment.” Criminal Law and Philosophy 12, no. 4 (December 2018): 539–54.

———. “Entrapment, Temptation and Virtue Testing.” Philosophical Studies 
(forthcoming). Published ahead of print, January 6, 2022. https://doi.org/ 
10.1007/s11098-021-01772-4.

Hill, Thomas E., Jr. “Reasonable Self-Interest.” Social Philosophy and Policy 14, no. 
1 (Winter 1997): 52–85.

HMIC. An Inspection of Undercover Policing in England and Wales. HMIC, 2014. 
http://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/
an-inspection-of-undercover-policing-in-england-and-wales.pdf.

Ho, Hock Lai. “State Entrapment.” Legal Studies 31, no. 1 (March 2011): 71–95.
Howard, Jeffrey W. “Moral Subversion and Structural Entrapment.” Journal of 

Political Philosophy 24, no. 1 (March 2016): 24–46.
Hunter, Jill B., Paul Roberts, Simon N. M. Young, and David Nixon, eds. The 

Integrity of Criminal Process: From Theory into Practice. Oxford: Hart, 2016.
Kleinig, John. The Ethics of Policing. Cambridge: Cambridge University Press, 

1996.
Kolodny, Niko, and John Brunero. “Instrumental Rationality.” Stanford Ency-

https://www.loc.gov/rr/frd/Military_Law/pdf/01-1989.pdf
https://www.loc.gov/rr/frd/Military_Law/pdf/01-1989.pdf
https://doi.org/10.1007/s11098-021-01772-4
https://doi.org/10.1007/s11098-021-01772-4
http://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/an-inspection-of-undercover-policing-in-england-and-wales.pdf
http://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/an-inspection-of-undercover-policing-in-england-and-wales.pdf


 What Is the Incoherence Objection to Legal Entrapment? 73

clopedia of Philosophy (Winter 2016). https://plato.stanford.edu/archives/
win2016/entries/rationality-instrumental/.

Marcus, Paul. The Entrapment Defense. New Providence, NJ: LexisNexis, 2016.
Miller, Seumas, and John Blackler. Ethical Issues in Policing. Aldershot: Ashgate, 

2005.
Miller, Seumas, John Blackler, and Andrew Alexandra. Police Ethics. 2nd ed. Win-

chester: Waterside Press, 2006.
Rawls, John. “Two Concepts of Rules.” Philosophical Review 64, no. 1 ( January 

1955): 3–32.
Scanlon, Thomas. What We Owe to Each Other. Cambridge, MA: Harvard Uni-

versity Press, 1998.
Skolnick, Jerome H. “Deception by Police.” In Moral Issues in Police Work, edited 

by Frederick A. Elliston and Michael Feldberg, 75–98. Savage, MD: Rowman 
& Littlefield, 1985.

Stitt, B. Grant, and Gene G. James. “Entrapment and the Entrapment Defense: 
Dilemmas for a Democratic Society.” Law and Philosophy 3, no. 1 (April 
1984): 111–31.

Wallace, R. Jay. “Practical Reason.” Stanford Encyclopedia of Philosophy (Spring 
2018). https://plato.stanford.edu/archives/spr2018/entries/practical-reason/.

Williams, Glanville. Criminal Law: The General Part. 2nd ed. London: Stevens, 
1961.

Wolff, Robert Paul. In Defense of Anarchism. 2nd ed. Berkeley: University of Cal-
ifornia Press, 1998.

Zhou, Sijia. “Research on Entrapment in China—With Reference to the Expe-
rience in Canada.” LLM thesis, McGill University, 2013. https://escholarship.
mcgill.ca/concern/theses/8910jx77z.

https://plato.stanford.edu/archives/win2016/entries/rationality-instrumental/
https://plato.stanford.edu/archives/win2016/entries/rationality-instrumental/
https://plato.stanford.edu/archives/spr2018/entries/practical-reason/
https://escholarship.mcgill.ca/concern/theses/8910jx77z
https://escholarship.mcgill.ca/concern/theses/8910jx77z

	What Is the Incoherence Objection to Legal Entrapment?
	I. Legal Entrapment to Commit a Crime
	2. Procurement and the Creation of Crime
	3. Interpreting the Incoherence Objection
	4. Other Formulations of the Incoherence Objection
	5. A More Exact Formulation of the Incoherence Objection
	6. Conclusion
	References


